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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 24 
(T.D. 87-25) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO USE 
OF CREDIT CARDS FOR PAYMENT OF DUTIES, TAXES, 
AND OTHER CHARGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide for the payment of duties, taxes and other charges, by 
authorized credit or charge cards, at designated Customs-serviced 
locations. Payment by this manner is limited to non-commercial en- 
tries and is subject to ultimate collection from the credit card com- 
pany. This amendment is being adopted to provide the public with a 
convenient method of making payments to Customs and to facilitate 
the collection of such payments by Customs. 


EFFECTIVE DATE: February 19, 1987. 


FOR FURTHER INFORMATION CONTACT: Charles Pollaci, Ac- 
counting Programs Division (202-566-2494). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 29, 1986, Customs and Discover Card Services, Inc., 
a member of the Sears Financial Network, entered into an agree- 
ment whereby Customs authorized the use of the Discover Card for 
payment of duties, taxes and other charges by travellers arriving at 
Customs-serviced airports and other designated locations. This 
agreement was reached after Customs contacted several major cred- 
it card companies to offer to contract with them to allow their cus- 
tomers to pay duties, taxes, and other Customs charges by credit 
card. Customs was unable to reach an agreement with most of these 
companies, however, because they charge the vendor (Customs) a 
transaction fee generally in the 5 percent range. Discover Card 
Services offered to provide the service at no cost to Customs. 


1 





CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 9, MARCH 4, 1987 


The effective date for implementation of the program allowing 
the use of the Sears Discover Card by arriving travellers was No- 
vember 1, 1986. A joint press release issued by Customs and Discov- 
er Card Services, which appeared in the Tuesday, September 30, 
1986, issue of the Washington Post, announced the implementation 
of this program. 

Section 24.1, Customs Regulations (19 CFR 24.1), sets forth the 
procedures for the collection of customs duties, taxes, and other 
charges, and the acceptable methods of payment of these charges. 
Currently, there is no provision for the payment of these charges by 
credit card. 

To allow for the use of the Discover Card for payment of customs 
duties and other charges, § 24.1(a) is being amended. The amend- 
ment, however, will allow the use of any credit or charge cards 
which have been authorized by the Commissioner of Customs for 
use at designated Customs-serviced locations. At present, only the 
Discover Card has been authorized. However, it is anticipated that 
in the future other credit card companies will reach an agreement 
with Customs to provide this service. 

The amendment will require that payments by credit card be lim- 
ited to non-commercial entries and that the payments be subject to 
ultimate collection from the credit card company. Persons paying 
by charge or credit card will remain liable for all charges until paid. 

The benefits to Customs to be derived from the amendment in- 
clude a significant reduction in the operational costs that are in- 
curred by processing cash payments and personal checks; a reduc- 
tion in the number of uncollectible checks submitted for duty pay- 
ments; and improved internal controls resulting from a reduction in 
the handling of cash. 

The benefit to the public is the added convenience of using a cred- 
it card to pay duties, taxes, and other charges at designated Cus- 
toms-serviced locations. 

To facilitate the implementation of the credit card program at 
designated locations, Customs Headquarters has issued a directive 
to its field offices, which sets forth the procedures for processing 
credit card payments. 

The preliminary procedures for determining the validity and ac- 
ceptability of the credit card include a check of the signature on the 
card against the signature on the receipt; a check of the expiration 
date on the card; and verification of the identify of the cardholder 
from either a passport or another form of identification. Also, for 
charges exceeding $100, there will be a mandatory account verifica- 
tion whereby Customs will contact the credit card company for di- 
rect confirmation of the validity of the card. Other suspect charges 
may also be directly confirmed, at the discretion of Customs. 
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INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE PROVISIONS 


Inasmuch as this amendment neither imposes a burden or obliga- 
tion on the public nor takes away any rights or privileges, pursuant 
to 5 U.S.C. 553(b)(B), notice and public procedure thereon are un- 
necessary, and pursuant to 5 U.S.C. 553(d\(3), a delayed effective 
date is not required. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined by § 1(b) of E.O. 12291, the regulatory analysis and review pre- 
scribed by § 3 of the E.O. is not required. 


REGULATORY FLEXIBILITY Act 


This document is not subject to the provisions of the Regulatory 
Flexibility Act. That Act does not apply to any regulation, such as 
this, for which a notice of proposed rulemaking is not required by 
the Administrative Procedure Act (5 U.S.C. 551 et seg.) or any other 
statute. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices participat- 
ed in its development. 

List or Supsects IN 19 CFR Part 24 


Customs duties and inspection, Accounting 


AMENDMENT TO THE REGULATIONS 


Part 24, Customs Regulations (19 CFR Part 24), is amended as set 
forth below. 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The general authority citation for Part 24 continues to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624, 
31 U.S.C. 9701; 


§ 24.1 also issued under 19 U.S.C. 197, 198, 1648. 


2. Section 24.1 is amended by adding a new paragraph (a)(7), to 
read as follows: 


§ 24.1 Collection of Customs duties, taxes, and other charges. 
(a) * * * 
(1) s * * 
(7) Credit or charge cards, which have been authorized by the 
Commissioner of Customs, may be used for the payment of duties, 
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taxes and/or other charges at designated Customs-serviced loca- 
tions. Payment by this manner is limited to non-commercial entries 
and is subject to ultimate collection from the credit card company. 
Persons paying by charge or credit card will remain liable for ail 
such charges until paid. Information as to those credit card compa- 
nies authorized by Customs may be obtained from Customs officers. 
WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: February 3, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 19, 1987 (52 FR 5080)] 


(T.D. 87-26) 
BONDS 


ApprovaL To Use AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of a facsimile signatures and facsimile seals on Customs 
bonds by the following corporate surety has been approved effective 
February 12, 1987. 

The corporate surety has provided the Customs Service with a 
copy of each signature is to be used, a copy of the corporate seal, 
and a certified copy of the corporate resolution agreeing to be bound 
by the facsimile signatures and seals. This approval is without 


prejudice to the surety’s right to affix signatures and seals 
manually. 
Oceanic Insurance and Surety Company, Schaumburg, IL. 
Authorized facsimile signatures on file for: 
James R. Zuhlke, President, 
L. A. Baker, Attorney-in-Fact. 


BON-3-01 
219139 
Date: February 12, 1987. 
Epwarp B. GABLE, JR., 
Director, Carriers, 
Drawback and Bonds Division. 





U.S. CUSTOMS SERVICE 


(T.D. 87-27) 


RECORDATION OF TRADE NAME: “ALASKAN SEAFOOD 
COMPANY” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Denial of recordation. 


SUMMARY: On November 26, 1986, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “ALASKAN SEAFOOD COM- 
PANY” was published in the Federal Register (51 FR 42966). 

The notice advised that before final action was taken on the ap- 
plication, consideration would be given to any relevant data, views, 
or arguments submitted in writing by any person in opposition to 
the recordation and received not later than January 26, 1987. Nu- 
merous responses were received in opposition to the notice. 

Upon consideration of the views yf the opposition, the Customs 
Service has decided not to record the trade name “ALASKAN SEA- 
FOOD COMPANY” for the following reasons: 


(1) There is a likelihood of confusion on the part of U.S. pur- 
chasers of seafood if the words “Alaska or Alaskan” were 
included as part of a recorded trade name for fresh-frozen 
—e produced in Mexico, other countries and other 

tates. 

(2) The recordation of the trade name “ALASKAN SEAFOOD 
COMPANY” by an Arizona company would mislead the 
public to believe that the products or the company are of 


Alaskan origin or affiliation, and would thus unfairly com- 
pete with genuine Alaskan products or companies. 

(3) The recordation by the Customs Service of the trade name 
“ALASKAN SEAFOOD COMPANY” may have the result of 
depriving other firms located in Alaska of the right to im- 
port merchandise bearing designations accurately identify- 
ing their Alaska origin or affiliation. 


For the foregoing reasons the Customs Service has determined 
that the recordation of the subject trade name by the applicant is 
contrary to the public interest, and accordingly, the application is 
denied. 


EFFECTIVE DATE: February 20, 1987. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: February 13, 1987. 
STEVEN PINTER, 
Chief, Entry, Licensing and 
Restricted Merchandise Branch. 


[Published in the Federal Register, February 20, 1987 (52 FR 5378)] 





U.S. Customs Service 


General Notice 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“SNYDER LABORATORIES, INC.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “SNYDER LABORATORIES, INC.” used by Snyder 
Laboratories, Inc., a corporation organized under the laws of the 
State of Delaware, located at 200 West Ohio Avenue, Dover, Ohio 
44622. 

The application states that the trade name is used in connection 
with the developing and marketing of medical devices and equip- 
ment, including wound drainage devices and any parts, develop- 
ments, extensions and accessories, including tubing, sterile needles 
and sterile connectors, manufactured in the United States. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before April 24, 1987. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5765) 


Dated: February 13, 1987. 
Steven I. Pinter, 
Chief, Entry, Licensing and 
Restricted Merchandise Branch. 


[Published in the Federal Register, February 23, 1987 (52 FR 5517)] 
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PUBLIC MEETING ON HARBOR MAINTENANCE FEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces that a public meeting will be 
held at the Department of Commerce Auditorium in Washington, 
D.C., on March 11, 1987, at 10:00 a.m., to discuss collection by the 
Customs Service of a harbor maintenance fee mandated by the 
Water Resources Development Act of 1986. The purpose of this 
meeting is to provide information and answer questions so the col- 
lection of the fee can be done in an orderly and efficient manner 
with minimal burdens or problems for affected parties. Persons 
planning to attend are requested to notify Customs in advance so 
that background materials can be provided. 


DATE: March 11, 1987, at 10:00 a.m. 


ADDRESS: The meeting will be held at the Department of Com- 
merce Auditorium, 14th Street between Constitution Avenue and E 
Street, NW., Washington, D.C. 20230. 


FOR FURTHER INFORMATION CONTACT: Fred Boyett, Direc- 
tor, User Fee Task Force, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229, Room 2216 (202-566-5868). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Presently, there are no Federal fees assessed on port use, and 
there is no special trust fund relating to the Federal financing of 
ports and harbors. Federal expenditures for harbors and port devel- 
opment and maintenance have been financed from general 
revenues. 

The Water Resources Development Act of 1986 (Pub. L. 99-662) 
imposes a fee for harbor maintenance effective on April 1, 1987. 
This fee will apply to port use associated with imported, exported, 
and domestic waterborne commercial cargo, and will be 0.04 per- 
cent of the value of the cargo involved. The money collected will be 
put in a special trust fund made available to the U.S. Army Corps 
of Engineers for the improvement and maintenance of ports and 
harbors in the United States. 

Because the Customs Service already has a strong presence at 
ports of entry, and is experienced with the appraisement and valua- 
tion of imported merchandise, and the collection of Customs duties 
and other fees, Customs will assess and collect this new fee. It is an- 
ticipated that interim regulations detailing procedures for collection 
of the fee will be published in the Federal Register in early March 
1987. The interim regulations will provide for a 60-day comment pe- 
riod from the date of publication. 
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In the meantime, Customs is scheduling a meeting for March 11, 
1987, at 10:00 a.m. at the Department of Commerce Auditorium in 
Washington, D.C., to provide information to the public regarding 
collection of the new fee. Persons planning to attend are requested 
to notify Mr. Fred Boyett of Customs Service Headquarters at 
202-566-5868 in advance so that background materials can be pro- 
vided. At the meeting, questions will be accepted and written com- 
ments may be submitted. Customs will consider written comments 
submitted at the meeting together with the comments submitted in 
response to the publication of the interim regulations. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4) and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)) between 9:00 
a.m. and 4:30 p.m. on normal business days, at the Regulations Con- 
trol Branch, Room 2426, U.S. Customs Service Headquarters, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


Dated: February 11, 1987. 


GERALD J. McManva, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, February 19, 1987 (52 FR 5237)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 86-1201) 


ICC Inbustrigs, Inc., ICD Group, INc., APPELLANTS v. UNITED STATES, 
APPELLEE 


Steven P. Kersner, Brownstein, Zeidman & Schomer, of Washington D.C., argued 
for appellants. 

J. Kevin Horgan, Commercial Litigation Branch, Department of Justice, of Wash- 
ington, D.C. and Carol McCue Veratti, Office of the General Counsel, U.S. Interna- 
tional Trade Commission, of Washington, D.C., argued for appellee. Also on the brief 
were Richard K. Willard, Assistant Attorney General and David M. Cohen, Director, 
Commercial Litigation Branch, Department of Justice, of Washington, D.C. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


(Appeal No. 86-1201) 


ICC Inpustrigs, Inc., ICD Group, INc., APPELLANTS v. UNITED STATES, 
APPELLEE 


(Decided February 11, 1987) 
Before Ricu, BissELL, and ARCHER, Circuit Judges. 


BIssELL, Circuit Judge. 

The substantive issues in this case, here on appeal from the judg- 
ment of the United States Court of International Trade,' are 
whether: 


(1) an importer knew or should have known that it was importing 
potassium permanganate into the United States from the Peo- 
ples Republic of China (PRC) at less than fair value, and 

(2) a separate injury determination with regard to massive im- 
ports during the critical circumstances period must be made 
by the International Trade Commission (Commission) under 
19 U.S.C. § 1673d(b)(4)(A) in order to impose the duty imposed 
retroactively. 


1 The decision is reported at 632 F. Supp. 36 (Ct. Int’] Trade 1986). 


il 
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The trial court affirmed the final determination of the Interna- 
tional Trade Administration of the Department of Commerce (ITA) 
that the importers knew or should have known that potassium per- 
manganate was being imported into the United States from the 
PRC at less than fair value and that the circumstances justified the 
retroactive imposition of the antidumping duties, i.e., a separate in- 
jury determination with regard to massive imports during the criti- 
cal circumstances period need not be made by the Commission. We 
affirm. 


BACKGROUND 


An antidumping investigation was initiated by both the ITA and 
the Commission in response to petitions filed concurrently by Carus 
Chemical Company (Carus) pursuant to 19 U.S.C. § 1673a (1982). 
The petitions, as amended, alleged that potassium permanganate 
from the PRC was being imported into and sold in the United 
States at less than fair value. Carus requested that antidumping du- 
ties be imposed on this imported commodity and that critical cir- 
cumstances be found. A final determination of critical circum- 
stances permits the retroactive imposition of the antidumping du- 
ties for the period of 90 days prior to the ITA’s preliminary 
determination. 19 U.S.C. §§ 1673b(e)(2), 1673d(a)(3) (1982). Both the 
ITA and the Commission made final affirmative determinations in 
their respective investigations. ICC Industries, Inc. (ICC) and the 
ICD Group (ICD) (collectively, importers) were respondents in the 
administrative proceedings. The course of these administrative pro- 
ceedings follows: 

February 22, 1983 Carus filed petitions with the ITA and the Commis- 
sion alleging that a domestic industry was being in- 
jured as a result of imports of potassium permanga- 


nate from the PRC which were being sold in the 
United States at less than fair value (LTFV). 

March 3, 1983 The Commission published its notice of the initiation 
of preliminary investigation. 48 Fed. Reg. 9091. 

March 18, 1983 The ITA published its notice of the initiation of inves- 
tigation. 48 Fed. Reg. 11481. 

April 20, 1983 The Commission published its preliminary determi- 
nation that there was a reasonable indication that 
imports of potassium permanganate from the PRC 
were materially injuring a domestic industry. 48 Fed. 
Reg. 16977. 

June 28, 1983 Carus amended its petition to allege the existence of 
critical circumstances. 

August 9, 1983 The ITA published its preliminary determination 
that the potassium permanganate from the PRC was 
being sold in the United States at LTFV. This prelim- 
inary determination included an affirmative determi- 
nation of critical circumstances. 48 Fed. Reg. 36175. 
The ITA ordered the Customs Service to suspend the 
liquidation of all entries of potassium permanganate 
from the PRC made on or after the 90 days before the 
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publication of the ITA’s preliminary determination. 
Id. 


December 29, 1983 The ITA published its final affirmative determina- 
tion of sales at LTFV covering potassium permanga- 
nate from the PRC. 48 Fed. Reg. 57347. 


January 25, 1984 The Commission published its final affirmative inju- 
ry determination, including a finding that the mate- 
rial injury was by reason of massive imports. 49 Fed. 


Reg. 3148. 


January 31, 1984 The ITA published an antidumping duty order which 
directed the United States Customs Service to contin- 
ue to suspend the liquidation of entries of potassium 
permanganate from the PRC entered on or after the 
date 90 days before the date of the ITA’s affirmative 
preliminary determination. 49 Fed. Reg. 3897-3898. 


The period investigated by the Commission in Potassium Perman- 
ganate from China included the years 1981 and 1982 and January 
through August 1983. For the six-month period preceding the initia- 
tion of the antidumping investigation, the monthly average for im- 
ports of potassium permanganate from the PRC was 21,000 pounds. 
However, beginning in April 1983 imports of potassium permanga- 
nate from the PRC increased. In April 1983, 577,621 pounds were 
imported; in May 1983, none was imported; in June 1983, 110,892 
pounds were imported; in July 1983, 428,132 pounds were imported. 
The total potassium permanganate imported from the PRC during 
the period April-July 1983 was 1,116,645 pounds. During the same 
period of the preceding year, the total was 149,471 pounds. 


OPINION 
A 


Title 19 Section 1673d(b)(4)(A) provides: 


If the finding of the administering authority under subsection 
(aX(2) of this section is affirmative, then the final determination 
of the Commission shall include a finding as to whether the ma- 
terial injury is by reason of massive imports described in sub- 
section (a\(3) of this section to an extent that, in order to pre- 
vent such material injury from recurring, it is necessary to im- 
pose the duty imposed by section 1673 of this title retroactively 
on those imports. 


Subsection (a)(3) referred to in the above quoted text of the code 
provides that critical circumstances exist if 


(A)(i) there is a history of dumping in the United States or else- 
where of the class or kind of merchandise which is the subject 
of the investigation, or 


(ii) the person by whom, or for whose account, the merchandise 
was imported knew or should have known that the exporter 
was selling the merchandise which is the subject of the investi- 
gation at less than its fair value, and 
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(B) there have been massive imports of the merchandise which 
is the subject of the investigation over a relatively short period. 


19 U.S.C. § 1673d(aX(3A)B) (1982). 

Consequently, in order to retroactively impose the antidumping 
duty the ITA must initially find that either (i), a history of dumping 
exists or (ii), the United States importer knew or should have 
known that the goods were being imported at less than fair value 
and (iii) massive imports of the merchandise. The importers chal- 
lenged the ITA’s critical circumstances determination by arguing 
that condition (ii) could not exist. The importers argue that (1) they 
could not know that the goods were being imported for LTFV be- 
cause it was impossible to anticipate the ITA’s basis for determining 
fair value, (2) the substantial evidence does not support the exist- 
ence of condition (ii), and (3) this is contrary to all prior ITA deter- 
minations relating to the existence of critical circumstances when 
the merchandise in question is from a country with a state-con- 
trolled economy.? 


B 


We address first whether the importers knew or should have 
known of the dumping. The antidumping statutes impose a duty 
when a foreign producer prices the exported merchandise at LTFV 
and sales of that merchandise cause or threaten to cause material 
injury to a domestic industry. See 19 U.S.C. §§ 1673, 1677b (1982). 
Fair value is intended to be an estimate of foreign market value. 19 
C.F.R. § 353.1 (1983). Fair value can be based on several different 
factors. See 19 C.F.R. §§ 353.3-.9 (1983). “[D]umping is generally de- 
fined to exist when the foreign market value is higher than the 
purchase price in the United States.” S. Rep. No. 1298, 93d Cong. 2d 
Sess., reprinted in 1974 U.S.C Code Cong. & Admin. News 7186, 
7309. We find unpersuasive the importers’ argument that because 
the merchandise was imported from a non-market economy (NME) 
country they could never know that the merchandise is being im- 
ported below fair value. The antidumping laws were amended to 
deal with exports from NME countries. See 19 U.S.C. § 164(c) (1976) 
(repealed 1976) (current version at 19 U.S.C. § 1677(b) (1982)); see 
generally Georgetown Steel Corp. v. United States, 801 F.2d 1308, 
1316-17, —— Fed. Cir. (T) ——, —— (1986) (discussion of the adop- 
tion of use of surrogate country method for determining whether 
imports from NME countries were being dumped). 

When the ITA investigates to determine whether dumping has oc- 
curred with goods from market economy countries, and if so, to 
what level, it compares each price at which the merchandise en- 
tered into the United States market with the foreign producers’ av- 
erage home-market price. See 19 C.F.R. § 353.20-.28 (1983). In order 

2 We recognize the fact that the trade laws do not provide an easy definition of a non-market economy country. Fortu- 


nately, this is not at issue in this case. See 19 U.S.C. § 1677b(c) (1982) (“state controlled”); 19 U.S.C. § 2436(c) (1982) 
(“communist”). 
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to have a common basis for this comparison, the ITA calculates the 
price of the merchandise at the factory door of the foreign producer 
and converts the home market price into United States dollars. 19 
U.S.C. §§ 1677a(c), (d), 1677b(a)(1) (1982); 19 C.F.R. §§ 353.3, 353.9 
(1983); see Smith-Corona Group v. United States, 713 F.2d 1568, 
1571-73, 1 Fed. Cir. (T) 130, 132-33 (1983). The level of dumping is 
determined on the basis of the excess of the foreign market value of 
the merchandise in the country of production over the selling price 
for the merchandise in the United States. 19 U.S.C. § 1673 (1982); 
Consumer Products Div., SCM Corp. v. Silver Reed America, Inc., 
753 F.2d 1033, 3 Fed. Cir. (T) 83 (1985). 

When this analysis is applied to goods from NME countries, there 
is no home market price to which the United States price can be 
compared. Home market prices and costs are meaningless as a 
source of “fair value” in NME countries in view of the level of inter- 
vention by the government in setting relative prices. See Horlick & 
Shuman, Nonmarket Economy Trade and U.S. Antidumping/Coun- 
tervailing Duty Laws, 18 Int’1] Law. 807, 818 (1984) (hereinafter, 
Horlick & Shuman]. Consequently, the statute requires the ITA to 
identify “surrogate” producers’ in market economy countries and to 
compare the prices of the NME country’s imports to the prices 
charged by the surrogate. 19 U.S.C. § 1677b(c)\(1) (1982). While the 
surrogate country method of determining whether dumping exists 
has received criticism, Congress did not adopt this method blindly. 
By enacting this subsection, Congress adopted the then existing 
Treasury regulations. See S. Rep. No. 1298, 93d Cong., 2d Sess., re- 
printed in 1974 U.S. Code Cong. & Admin. News 7186, 7311; 
Ehrenhaft, The Treasury’s Proposed Approach to Imports From 
State-Controlled Economy Countries and State-Owned Enterprises 
Under the Antidumping and Countervailing Duty Laws, reprinted 
in Interface One: Conference Proceedings on the Application of U.S. 
Antidumping and Countervailing Duty Laws to Imports From State- 
Controlled Economies and State-Owned Enterprises 75, 80-85 (D. 
Wallace, G. Spina, R. Rawson & B. McGill, eds. 1980); Horlick & 
Shuman, supra, at 810. 

While the uncertainty of not knowing which country will be cho- 
sen by the ITA as the surrogate country is seemingly unfair to an 
importer of goods from NME countries, this is but one criticism of 
the statute and is not enough to exempt the importers from the 
reach of the statute. 

Consequently, the question becomes whether the evidence in the 
administrative record could have reasonably led to the ITA’s con- 
clusion that the importers of potassium permanganate knew or 
should have known that the imports were being sold at less than 


3 The statute also provides that fair value may be construed by determining the constructed value. 19 U.S.C. § 1677b(cX2) 
(1982); see 19 C.F.R. § 353.6 (1983). ITA regulations provide, however, that the first preferred method of determining fair 
value is by determining the price at which similar merchandise produced in a non-state-controlled-economy country is sold. 
19 C.F.R. § 353.8(aX1) (1983). The importers do not argue that a “constructed value” analysis should have been used in place 
of a “surrogate country” analysis. 
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fair value during the period that the dumping investigation was 
proceeding. See Matsushita Electric Industrial Co. Ltd. v. United 
States, 750 F.2d 927, 933, 3 Fed. Cir. (T) 44, 51 (1984) (“[TJhe ques- 
tion is whether there was evidence which could reasonably lead to 
the Commission’s conclusion, that is, does the administrative record 
contain substantial evidence to support it and was it a rational 
decision?”). 

The importers assert that they did not know the price of potassi- 
um permanganate in the PRC. Notwithstanding, these importers 
averred to the “competitive” nature of the prices at which they pur- 
chased potassium permanganate and, in fact, knew the prices of 
this merchandise in Europe and the United States. The importers 
knew that: 


(1) Spain* and the PRC were the primary sources other than 
Carus of this product in the United States. 48 Fed. Reg. 57347 
(December 29, 1983); 

(2) Spain is not a state controlled economy country. Id.; 

(3) during the period of March—July, 1983, the unit price of potas- 
sium permanganate was 22% less than that imported from 
Spain and nearly 40% less than the price of the domestic 
product. Id.; 

(4) although the potassium permanganate from Spain was a dif- 
ferent quality grade than that from the PRC, it was found to 
be priced similarly during the period of 1981-82 and the two 
quality grades were interchangeable; 

(5) most of the imports comprising the surge which led to ITA’s 
affirmative critical circumstances determination were the re- 
sult of orders placed after the initiation of the antidumping 
duty investigation; and 

(6) these importers were on notice of the pendency of the investi- 
gation. See 48 Fed. Reg. 9091 (March 3, 1983); 48 Fed. Reg. 
11481 (March 18, 1983). 


This level of underselling, in this commercial environment, while 
under this administrative scrutiny, is sufficient to support the ITA’s 
conclusion that these importers should have known that they were 
importing potassium permanganate at LTFV. Since importers have 
failed to point to any legal error in ITA’s estimate of foreign market 
value, we hold that the conclusion reached by the ITA and affirmed 
by the trial court is supported by substantial evidence. 19 U.S.C. 
§§ 1516a(aX(2)(B)i), 1516a(b)(1)(B) (1982); see Atlantic Sugar, Ltd. v. 
United States, 744 F.2d 1556, 2 Fed. Cir. (T) 130 (1984) (judicial re- 
view of a final material injury determination under the substantial 
evidence standard); SSIH Equipment S.A. v. ITC, 718 F.2d 365, 1 
Fed. Cir. (T) 90 (1983) (Section 337 actions reviewed under the sub- 


‘4 We find the importers’ argument that Spain should not have been used as the surrogate country in the ITA’s final de- 
termination unpersuasive, since it was they who argued that Spain should have been used in the ITA’s preliminary deter- 
mination. Furthermore, the issue of whether one country may be used for the preliminary determination and another for 
the final determination was not raised by the parties and is not addressed. 
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stantial evidence test); compare Matsushita Electric Industrial Co. 
Ltd. v. United States, 750 F.2d at 933, 3 Fed. Cir. (T) at 51 (In re- 
versing the trial court that reversed the ITC in an injury determi- 
nation, this court stated “[s]ubstantial evidence ‘is something less 
than the weight of the evidence, and the possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an ad- 
ministrative agency’s finding from being supported by substantial 
evidence.’ ” (Citations omitted)). 


C 


With regard to the issue of whether the critical circumstances 
provision requires the Commission to make a separate finding that 
the massive imports found to exist during the critical circumstances 
period were a discrete cause of material injury to the domestic in- 
dustry, we find no error in the trial court’s judgment affirming the 
Commission’s interpretation of the statute. Importers argue that be- 
cause section 1673d(b)(1)(a)(A) uses the word “shall,” Congress di- 
rected the Commission to make a separate, additional causation de- 
termination with respect to the massive imports found by the ITA. 
Under the importers’ interpretation of the statute, the Commission 
makes one material injury determination under section 
1673d(b)(1)(A)G) and a second, separate material injury determina- 
tion under section 1673d(b)(4)(A). Although this may be one of the 
possible interpretations, it is not the interpretation made by the 
Commission. 

An agency’s interpretation of a statute which it is authorized to 
administer is “to be sustained unless unreasonable and plainly in- 
consistent with the statute, and [is] to be held valid unless weighty 
reasons require otherwise.” Melamine Chemicals, Inc. v. United 
States, 732 F.2d 924, 928, 2 Fed. Cir. (T) 56, 60-61 (1984) (regula- 
tions implementing a statute); see Young v. Community Nutrition 
Institute, 106 S. Ct. 2360, 2364 (1986); Chevron U.S.A., Inc. v. Natu- 
ral Resources Defense Council, Inc., 467 U.S. 837, 843 n.11 (1984); 
Zenith Radio Corp. v. United States, 437 U.S. 443 (1978); American 
Lamb Co. v. United States, 785 F.2d 994, —— Fed. Cir. (T) —— 
(1986); Consumer Products Div., SCM Corp. v. Silver Reed America, 
Inc., 753 F.2d 1033, 3 Fed. Cir. (T) 83 (1985). An agency’s “interpre- 
tation of the statute need not be the only reasonable interpretation 
or the one which the court views as the most reasonable.” Consumer 
Products, 753 F.2d at 1039, 3 Fed. Cir. (T) at 90 (emphasis in 
original). 

Legislative history indicates that the critical circumstances provi- 
sion was enacted to provide meaningful relief to domestic indus- 
tries, while achieving another objective of the 1979 revision to the 
antidumping duty law, i.e., to reduce the length of time for an in- 
vestigation. S. Rep. No. 249, 96th Cong., 1st Sess. 66, reprinted in 
1979 U.S. Code Cong. & Admin. News 381, 452-53. The provision 
was 
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designed to provide prompt relief to domestic industries suffer- 
ing from large volumes of, or a surge over a short period of, im- 
ports and to deter exporters whose merchandise is subject to an 
investigation from circumventing the intent of the law by in- 
creasing their exports to the United States during the period 
between initiation of an investigation and a preliminary deter- 
mination by the [ITA]. 


H. Rep. No. 317, 96th Cong. 1st Sess. 63 (1979). 

In reaching the final determination in the antidumping investiga- 
tion in which critical circumstance is at issue, the Commission must 
make a determination that the imports, including the massive im- 
ports, of the merchandise, here potassium permanganate, are the 
cause of material injury, 19 U.S.C. § 1673d(b)(1) (1982), before the 
question of critical circumstances is addressed. It is reasonable to 
interpret the antidumping duty statute as requiring one material 
injury finding to be used in both 19 U.S.C. § 1673d(b)(4)(A) (the criti- 
cal circumstances provision) and 19 U.S.C. § 1673d(b)(1)(A)(i) (the fi- 
nal determination provision). Identical words used twice in the 
same act are presumed to have the same meaning. 2A Sutherland 
Statutory Construction § 46.06 (4th ed. 1984); see United States v. 
Nunez, 573 F.2d 769, 771 (2d Cir. 1978) (“for such period”); Meyer v. 
United States, 175 F.2d 45, 47 (2d Cir. 1949) (“ordinary and neces- 
sary”). The Commission’s interpretation is consistent with the con- 
gressional goal of providing meaningful relief to the domestic indus- 
tries under the time limitations within which a final determination 
must be made. See 19 U.S.C. § 1673d(a), (b) (1982). The imposition of 
retroactive antidumping duties is to prevent the injury from recur- 
ring or continuing and inhibits injury by importers who attempt to 
circumvent the antidumping laws by shipping in massive imports 
after an antidumping petition is filed with the Commission and the 
ITA but before suspension of liquidation can occur. Consequently, 
the judgment of the Court of International Trade is affirmed. 


AFFIRMED 
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